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ABSTRACT 

 Being blessed with a child is regarded by many as the ultimate happiness in life.   

Unfortunately, for many it remains a dream. The inability to have children can be traumatic 

and extremely painful for them and their future plans. Because of ever rising prevalence of 

inferlity world over has led to advancement of assisted reproductive techniques. Assisted 

reproductive technology (ART) methods used to achieve pregnancy by artificial or partially 

artificial means. It is reproductive technology used primarily for infertility treatments, and is 

also known as fertility treatment. They encompass various procedures ranging from relatively 

simple intra uterine insemination (IUI) to other variants of in vitriol fertilisation ((IUF) and 

embryo transfer (ET), more commonly known as ‘test tube baby technology’. Surrogacy 

which is not a technique, but an arrangement, is also included under the umbrella term of 

ART (ART).No doubt assisted reproduction is a great scientific achievement. But the ethical 

and legal repercussions of these techniques are always debatable issues. ARTs pose a 

challenge to the conventional family laws. It distorts the legally sanctified concept of the 

parenthood and causes serious identity crisis to the child born through the ARTs. This paper 

highlights the various legal and ethical issues relating to  surrogacy and is also aimed to 

reflect the legal provisions of surrogacy in India. 
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INTRODUCTION 

 Nature has bestowed the beautiful capacity to procreate a life within women and 

every woman cherishes the experience of motherhood. A woman is respected as a wife only 

if she is mother of a child, so that her husband's masculinity and sexual potency is proved and 

the lineage continues. The problem however arises when the parents are unable to construct 

the child through the conventional biological means. Infertility is seen as a major problem as 

kinship and family ties are dependent on progeny. The desire for motherhood leads them to 

search for alternative solutions, and surrogacy presents itself as the most viable alternative. 
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Advances in assisted reproductive techniques such as donor insemination and, embryo 

transfer methods, have revolutionized the reproductive environment, resulting in surrogacy‘, 

as the most desirable option. The system of surrogacy has given hope to many infertile 

couples, who long to have a child of their own. Taking advantage of the advanced medical 

facilities, they seek alternative solutions like Artificial Reproductive Technology (ART), In-

Vitro Fertilization (IVF) and, Intra-Uterine Injections (IUI), in the hope of having a child of 

their own1. 

Assisted reproductive technology (ART) methods are used to achieve pregnancy by artificial 

or partially artificial means. It is reproductive technology used primarily for 

infertility treatments, and is also known as fertility treatment (ART)2. They encompass 

various procedures ranging from relatively simple intra uterine insemination (IUI) to other 

variants of  in vitrio fertilisation ((IUF) and embryo transfer (ET), more commonly known as 

‘test tube baby technology’. Surrogacy which is not a technique, but an arrangement, is also 

included under the umbrella term of ART3. 

 

Surrogacy meaning 

 The word ‘surrogate’ has its origin in Latin ‘surrogatus’, past participle of ‘surrogare’, 

meaning a substitute, that is, a person appointed to act in the place of another. Thus a 

surrogate mother is a woman who bears a child on behalf of another woman, either from her 

own egg or from the implantation in her womb of a fertilized egg from other woman 4. 

Section 2(aa) of The Assisted Reproductive Technologies (Regulation) Bill, 2010  defines 

surrogacy as “...an arrangement in which a woman agrees to a pregnancy,achieved through 

assisted reproductive technology, in which neither of the gametes belong to her or her 

husband, with the intention to carry it and hand over the child to the person or persons for 

whom she is acting as a surrogate5.” 

The Report of the Committee of Inquiry into Human Fertilization and Embryology or the 

Warnock Report (1984) defines surrogacy as the practice whereby one woman carries a child 

for another with the intention that the child should be handed over after birth  to the 

biological  mother6.”. 

 According to the Black’s Law Dictionary, surrogacy means the process of carrying and 

delivering a child for another person. The Black’ Law Dictionary categorizes surrogacy into 

two classes: ‘gestational surrogacy’ and ‘traditional surrogacy’. They are defined as follows: 
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Gestational surrogacy. A pregnancy in which one woman (the genetic mother) provides the 

egg, which is fertilized, and another woman (the surrogate mother) carries the fetus and gives 

birth to the child. Traditional surrogacy. A pregnancy in which a woman provides her own 

egg, which is fertilized by artificial insemination, and carries the fetus and gives birth to a 

child for another person. 

 ‘Gestational surrogacy’ is total in the sense that an embryo created by the process of IVF is 

implanted into the surrogate mother. ‘Traditional surrogacy’ may be called partial or 

genetically contracted motherhood because the surrogate mother is impregnated with the 

sperm of the intended father making her both the genetic and the gestational mother; the child 

shares make-up of the commissioning father and the surrogate mother. 

 Surrogacy is commercial or altruistic depending on whether the surrogate receives financial 

reward for her pregnancy or the relinquishment of the child, or not7. Surrogacy is also 

classified as Altruistic and Commercial. The first is when the surrogate mother does not 

intend to receive anything except the medical expenses, maternity, clothing, etc., but 

commercial surrogacy is where the surrogate mother receives full consideration treating her 

action as a surrogate in a manner akin to a commercial surrogacy. The availability of poor 

surrogate mothers has meant that commercial surrogacy has reached industrial proportions. 

“Commercial surrogacy” sometimes is referred to as “wombs for rent”, “outsourced 

pregnancies” or “baby farms”. 

A standard definition of ‘surrogacy’ is offered by the American Law Reports8
1 

in the 

following manner:  

“…a contractual undertaking whereby the natural or surrogate mother, for a fee, agrees to 

conceive a child through artificial insemination with the sperm of the natural father, to bear 

and deliver the child to the natural father, and to terminate all of her parental rights 

subsequent to the child's birth.”  

  The essential elements are child-bearing by a surrogate mother, termination of her parental 

rights after his birth and payment of money by the genetic parents. If the money paid is 

merely to recompense the surrogate for the pain undertaken by her and includes 

reimbursement of medical and other expenses, then it is ‘non-commercial’ surrogacy. In 

contrast thereto, ‘commercial’ surrogacy involves payment of hefty sum of money as income 

to the surrogate for the service offered by her and surrogacy is thereby looked upon as a 

business opportunity.  
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Surrogate motherhood involves a woman bearing the child of another woman. Where the 

woman cannot produce eggs, they enter into a contract with another woman to be artificially 

inseminated with the husband's sperm and she bears the child for them. Also where the 

woman can produce eggs but she is unable to carry a child to a term, the embryo is externally 

formed by in-vitro fertilization of husband's sperm and wife's ova, the embryo is implanted in 

surrogate mother's womb and she bears the child for them. This can be done in two ways-

either the husband's semen is squirted in the vagina of the surrogate or the fertilization is 

done externally in the lab by IVF and the embryo is implanted in the uterus of the surrogate 

mother. The surrogate mother is paid by the married couple for renting her womb. In this case 

the child would inherit the genetic code of the contracting couple and the sanctity of marriage 

is maintained. Still the surrogate motherhood is the most controversial of the new 

reproductive techniques9. 

 Commercial surrogacy, or “Womb for rent”, is a growing business in India. India is 

emerging as a leader in international surrogacy and a sought after destination in surrogacy-

related fertility tourism. Indian surrogates have been increasingly popular with fertile couples 

in industrialized nations because of the relatively low cost and the legal environment is 

favorable. Indian clinics are at the same time becoming more competitive, not just in the 

pricing, but in the hiring and retention of Indian females as surrogates. Clinics charge patients 

roughly a third of the price compared with going through the procedure in the UK. The 

availability of medical infrastructure and potential surrogates, combined with international 

demand, has fueled the growth of the industry10. The economic scale of surrogacy in India is 

unknown, but study backed by the United Nations in July 2012 estimated the business at 

more than $400 million a year, with over 3,000 fertility clinics across India11. The fertility 

industry in India is an integral part of the country's growing medical tourism industry, which 

experienced 30% growth in 2000 and 15% growth between 2005-201012 . In 2004 alone, 

around 150,000 foreigners visited India for treatment13 . A study by the Confederation of 

Indian Industry (CII) states that India's potential in this field is so lucrative that it can become 

a USD 2.3 billion business by 2012. According to one estimate [Research Professor Rupa 

Chanda, Indian Institute of Management, Bangalore] medical tourism is expected to fetch an 

impressive USD 4 trillion on a worldwide scale14 . A World Trade Organization (WTO) 

study -- conducted in Thailand, Malaysia, Jordan, Singapore and India--concluded that the 

number of medical travellers to these 5 countries alone was almost 1.3 million persons in the 

year 2003, collectively earning almost USD 1 billion in treatment costs. Medical travel 
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expenditure in these five countries is growing at the rate of above 20 per cent every year15 . 

There is a growing demand for fair-skinned, educated young women to become surrogate 

mothers for foreign couples. Often, couples have to wait for as long as eight months to a year 

for their turn. Normally women from small towns are selected for outsourcing pregnancy4. In 

places like Anand, Surat, Jamnagar, Bhopal, Indore, alarge number of couples from both 

within India and abroad travel to fulfill their desire for a child. Several American, Russian 

and British women are duly registered with the Akankshya Clinic of Anand and the Bhopal 

Test Tube Baby Centre for the procedure16 

 

Historical Perspective 

Although it is generally perceived that assisted reproductive technologies (ARTs) are a recent 

development, the practice of artificial (non-coital) insemination became common in the mid-

twentieth century. The first known example of artificial insemination dates as far back as 

1785 and was conducted by a Scottish surgeon, John Hunter 17. In 1866, the Italian physician, 

Montegazza speculated whether it would be possible for soldiers going into battle to have 

their sperm frozen beforehand, in the event that they were killed in battle, so that their wives 

might use the sperm to posthumously beget heirs. The first known birth through donor 

insemination (DI) took place in 1884 with the aid of Dr William Pancoast in Philadelphia18. 

The technique of cryopreservation of human sperm was perfected in the early 1950s19. The 

world’s first test-tube (IVF) baby, Louise Brown, was born in Oldham, Lancashire, UK, in 

1978 under the ‘care’ of Dr Robert G. Edwards and Dr Patrick Steptoe. In 2010, Dr Edwards 

won the Nobel Prize in Physiology or Medicine for this achievement. In 1978, just a few 

months after the birth of Louise Brown, Durga was born in Kolkata under the ‘care’ of a 

Kolkata-based fertility specialist, Dr Subhash Mukherjee. It was claimed that Durga was the 

second IVF baby in the world, but due to the lack of peer review and scientific 

documentation, Dr Mukherjee could not be credited with the achievement20 .The era that 

began with the birth of the world’s first test-tube baby in 1978, and reached its zenith with the 

cloning of a higher vertebrate from an adult cell in 1997, continues a pace today, marking a 

dynamic but contentious phase in the development of reproductive and genetic technologies. 
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Ethical and Legal issues 

Surrogate motherhood as an arrangement, in which a woman takes no ownership of the child 

born, has raised moral, ethical social and legal questions about both woman and the 

“Commissioned baby21.” 

In the past, surrogacy arrangements were generally confined to kith and kin of close relatives, 

family, or friends, usually as an altruistic deed. But, with the introduction of financial 

arrangements in the process, surrogacy has extended its network beyond family, community, 

state, and even across the country. Many argue that surrogate arrangements depersonalize 

reproduction and create a separation of genetic, gestational, and social parenthood. Others 

argue that there is a change in motives for creating children: children are not conceived for 

their own sakes, but for another’s benefit22.The concept of surrogacy has turned a normal 

biological function of a woman‘s body into a commercial contract. Surrogate services are 

advertised. Surrogates are recruited, and operating agencies make huge profits. The 

commercialization of surrogacy has raised fears of a black market and of baby selling and 

breeding farms; turning impoverished women into baby producers and the possibility of 

selective breeding at a price. Surrogacy degrades a pregnancy to a service and a baby to a 

product. Experience shows that as with any other commercial dealing, the customer‘ lays 

down his/ her conditions before purchasing the goods.  

The women earn more than many would make in 15 years. But the program raises a host of 

uncomfortable questions that touch on morals and modern science, exploitation and 

globalisation, as well as that most natural of desires: to have a family. Critics say the couples 

are exploiting poor women in India - a country with an alarmingly high maternal death rate - 

by hiring them at a low cost to undergo the hardship, pain and risks of labour23. The Indian 

medical guidelines allow doctors to implant five embryos into a surrogate, whereas in Britain, 

the maximum is two and many European countries are moving towards a single embryo 

implant. Under British laws a surrogate mother who has provided an egg can claim the baby 

back within two years of child's birth. However in India, she has no right over the child after 

delivery, she can cancel the contract only when it is proved that it was not a valid contract 

according to Section 23 of Indian Contract Act. Surrogacy implies psychological detachment 

on the part of the gestational mothers. She must not attach to her child. Detachment impacts 

both the woman and the child. More and more medical and psychological studies highlight 

the importance of the links created during pregnancy between the mother and the child, and 

their importance for the child’s development. Long-term consequences on the child can be 
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inferred from those on children relinquished for adoption or born after an In Vitro 

Fertilization with donor, since surrogacy combines aspects of both situations, and adds more 

complexity. Splitting the role of mother between different women in this way (egg donor, 

commissioning woman, and birth mother), and the role of father (sperm donor and the 

commissioning man) also violates the child’s right to know his or her origin and identity, as 

guaranteed in Articles 7 and 8 of the Convention on the Rights of the Child24. Early handover 

of the child hampers breastfeeding. Transferring the duties of parenthood from the birthing 

mother to a contracting couple is denying the child its claim to both the mother and the father. 

It could affect the psycho-social well-being of children who are born as a result of a surrogate 

motherhood arrangement25. As there is no legal provision to safeguard the interests of the 

surrogate mother, the child, or the commissioning parents in India, looking at such an issue 

from commercial or business point of view has complicated the matter further. For example, 

the surrogate may be forced to terminate the pregnancy if desired by the contracting couple 

and she will not be able to terminate it if it is against the desire of the couple. She has no right 

whether to abort the baby or keep it and continue with the pregnancy even if it is her womb 

which is carrying the baby26. In addition to these difficulties if the surrogate mother’s health 

or life are threatened during pregnancy, if the surrogate mother changes her mind and wants 

to keep the child, if the commissioning parents part during pregnancy and do not want the 

child any longer, if the child is born with a disability and neither the surrogate mother nor the 

commissioning parents want him or her… If a disability is detected during pregnancy, can the 

surrogate mother be obliged to abort? Some agencies require that they accept in advance to 

abort if asked to. In the case of surrogacy, there may be questions about enforcing a contract 

with the surrogate mother, e.g. whether such contracts may be valid in view of the provisions 

of public policy, particularly under Section 23 of the Indian Contract Act, 1872; whether the 

child to be handed over can be considered a saleable commodity for consideration. A party 

may refuse to have its contract acted upon, or the child is not according to the specifications 

agreed upon in ordinary law of contract, the finished goods can be rejected and damages can 

be claimed in such situations. Whether surrogacy contracts are the same as other contracts? It 

raises a very serious issue of morality and gives rise to the question of whether insemination 

amounts to adultery and whether a surrogacy agreement is a case of exploitation of the 

helplessness of poor women who are selected as surrogate mothers. Surrogacy also raises 

complex questions of succession by a child born of a surrogate mother, as under Section 26 

of the Special Marriage Act, 1954 and Section 16 of the Hindu Marriage Act, 1955, children 
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of voidable and void marriages cannot inherit the coparcenary properties of any relative, they 

can only claim share in self acquired property of the parents27. Artificial insemination gives 

rise to conception that may not amount to consummation of marriage. In case the husband is 

impotent that creates a serious problem as even though every individual has a right in a 

marriage to enjoy the sexual act the wife becomes entitled for divorce on the ground of 

impotency of her husband. 

History 

Although it is generally perceived that assisted reproductive technologies (ARTs) are a recent 

development, the practice of artificial (non-coital) insemination became common in the mid-

twentieth century. The first known example of artificial insemination dates as far back as 

1785 and was conducted by a Scottish surgeon, John Hunter 28. In 1866, the Italian physician, 

Montegazza speculated whether it would be possible for soldiers going into battle to have 

their sperm frozen beforehand, in the event that they were killed in battle, so that their wives 

might use the sperm to posthumously beget heirs. The first known birth through donor 

insemination (DI) took place in 1884 with the aid of Dr William Pancoast in Philadelphia29. 

The technique of cryopreservation of human sperm was perfected in the early 1950s30. The 

world’s first test-tube (IVF) baby, Louise Brown, was born in Oldham, Lancashire, UK, in 

1978 under the ‘care’ of Dr Robert G. Edwards and Dr Patrick Steptoe. In 2010, Dr Edwards 

won the Nobel Prize in Physiology or Medicine for this achievement. In 1978, just a few 

months after the birth of Louise Brown, Durga was born in Kolkata under the ‘care’ of a 

Kolkata-based fertility specialist, Dr Subhash Mukherjee. It was claimed that Durga was the 

second IVF baby in the world, but due to the lack of peer review and scientific 

documentation, Dr Mukherjee could not be credited with the achievement31 .The era that 

began with the birth of the world’s first test-tube baby in 1978, and reached its zenith with the 

cloning of a higher vertebrate from an adult cell in 1997, continues a pace today, marking a 

dynamic but contentious phase in the development of reproductive and genetic technologies. 

 

INTERNATIONAL PERSPECTIVE 

United States  

 In the United States of America, commercial surrogacy seems prohibited in many states. In 

the famous Baby M case32, the New Jersey Supreme Court, though allowed custody to 

commissioning parents in the “best interest of the child”, came to the conclusion that 

surrogacy contract is antagonistic to public policy. It must be noted that in the US, surrogacy 
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laws are different in different states. In USA, Gestational Surrogacy Act, 2004, deals with 

this aspect. The purpose of this Act is to lay down consistent standards and procedural 

safeguards for the protection of all parties involved in a gestational surrogacy contract in this 

State and to confirm the legal status of the new born as a result of these contracts. These 

standards and safeguards are meant to facilitate the use of this type of reproductive contract 

in accord with the public policy of the State. Later Johnson v. Calvert33, the American 

judiciary took a libertarian approach. Through this case the Supreme Court extended 

constitutional umbrella to surrogacy controls and gave them a legal validity. The court held 

that the surrogacy contract involved free, informed and rational choice by a woman to use her 

body and that the surrogacy contract was not barred by public policy. 

 In Surrogacy Parenting Associate v. Commonwealth of Kentucky34, The Kentucky Supreme 

Court found that SPA did not violate the baby-buying statutes. The court looked at the 

purpose behind the statutes and determined that there were fundamental  differences between 

the surrogacy contracts and the buying and selling of babies as prohibited by the statutes35. 

The determining factor for the court was that in surrogate contracts the mother gives her 

consent to terminate her parental rights before she signs the contract, not after, as in the case 

of a pregnant woman or one who has recently delivered and is arranging for adoption of 

herchild36. In re Marriage of John A37, the court held that even though the commissioning 

parents are not biologically related to the child, they are still her lawful parents given their 

initiating role as the intended parents in her conception and birth. In People v. 

Sorensen38.Even after separation of married couple who opted for artificial insemination, the 

husband would still continue to be the father of the of the offspring thus produced. In 

Lamaritata v. Lucaus39 the court held, a person who gives sperm for a woman to conceive a 

child by artificial insemination is not a parent. Thus, the sperm donor has no legal rights. 

  Different states have responded through legislation to the question of legalization of 

surrogacy. In Arizona, New York, North Dakota and Utah, the legislatures have taken a 

blanket approach, deeming all surrogacy contracts to be void and unenforceable. Kentucky, 

Louisiana, Nebraska, and Washington, on the other hand, have taken a less restrictive 

approach, passing legislation that voids only those surrogacy contracts that provide for 

compensation to the surrogate. In contrast, Florida, New Hampshire, and Virginia have 

adopted the minority approach by making them legal and enforceable but they prohibit 

commercial surrogacy, with an exception of expenses incurred as a result of pregnancy and 

childbirth. They also allow the surrogate an opportunity to rescind the contract. Surrogacy 
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legislation in New Hampshire requires judicial preauthorization of all surrogacy contracts 

subject to three conditions viz. informed consent by parties, completion of psychological 

counseling and evaluation, absence of unconscionable terms in the contract and orientation 

towards best interests of child.  

 

United Kingdom  

In England, based on the recommendations of ‘Warnock Committee40,’5 the Surrogacy 

Arrangements Act, 1985 was brought in to force41.6 Under this Act surrogacy arrangements 

are made legal and the Act prohibits advertising and other aspects of commercial surrogacy. 

The Act prohibits giving or taking of money or other benefit (other than expenses reasonably 

incurred) in consideration of the making of the order or handing over of the child42.Further, 

the Human Fertilisation and Embryology Act, 1990, makes surrogacy arrangement 

unenforceable by or against any person making it. Under English Law, surrogacy is legal if it 

involves payment only of expenses reasonably incurred by the surrogate mother, which have 

to be determined by parties. The contract is not binding on either of the parties. After six 

weeks of child birth the genetic parents can apply for a Parental Order from the Court under 

Section 30 of Human Fertilisation and Embryology Act, 1990, which gives them full and 

permanent rights over the child and the surrogate relinquishes her right. Lastly, the transfer 

can be through Parental responsibility Agreements when the genetic father is registered as 

father of the child43.
6  

Canada  

Canada has enacted the Assisted Human Reproduction Act, 2004, which legalizes surrogacy 

arrangements not involving payment of money. Commercial surrogacy, advertising and 

acting as intermediary for earning profits in such agreements are banned. 

Australia  

In Australia, Kirkman sisters’ case4416 sparked much community and legal debate and soon 

states in Australia attempted to settle the legal complications in surrogacy. Now in Australia, 

commercial surrogacy is illegal, contracts in relation to surrogacy arrangement is 

unenforceable and any payment for soliciting a surrogacy arrangement is illegal. In Australia, 

all states (except Tasmania, which bans all surrogacy under the surrogacy Contracts Act 

1993) altruistic surrogacy has been recognized as legal.  
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India 

Surrogacy in India is legitimate because no Indian law prohibits surrogacy. To determine the 

legality of surrogacy agreements, the Indian Contract Act would apply and thereafter the 

enforceability of any such agreement would be within the domain of section 9 of the Code of 

Civil Procedure (CPC). Alternatively, the biological parent/s can also move an application 

under the Guardians and Wards Act 1890 for seeking an order of appointment or a 

declaration as the guardian of the surrogate child. It is also well known that surrogacy in 

commercial form is legal in India with the landmark Supreme Court judgment Baby Manji 

Yamada’s case454 and later, the Indian Council of Medical Research (ICMR) Guidelines 

2005 which prescribed conduct and use of ART procedures or treatment by fertility clinics. 

Subsequent to this the ART (Regulation) Bill 2010 was formulated by the Union Ministry of 

Health & Family Welfare, which is still awaiting enforcement. The Law Commission of India 

in its 228th report46 suo motu taken up for study the issues involved under ARTs legislation. 

The legal issues related with surrogacy are very complex and need to be addressed by a 

comprehensive legislation facilitating for proper use of ARTs. The judicial precedents from 

other jurisdictions and legal scholar’s opinion on the eventual legal concerns surrounding 

surrogacy would possibly enlighten Indian legislators to frame a comprehensive ARTs 

legislation. 

 

Right to reproduction- a constitutional right  

The Universal Declaration of Human Rights, 1948 states that, “Men and women of full age 

without any limitation due to race, nationality or religion have the right to marry and found a 

family47”. The emphasis on “found a family” is to be understood as to incorporate the right of 

individuals to procreate through biological means or otherwise. 

According to the constitution, the ambit of right to life is wider than mere ‘animal existence’ 

and goes on to include all aspects of life which make it worth living. Procreative liberty and 

right to reproduction have been recognized as a part of right to life48specifically under Article 

21 of the Constitution49. As opposed to the negative right of freedom from State interference, 

Article 21 has a ‘positive’ content encompassing the quality of life and ‘the right to carry on 

such functions and activities as constitute the bare minimum expression of the human self50.’ 

The strongest negative claim of infertile people would be the right to remain childless, 

without forced medical treatment or even pressure to seek treatment in the form of social 

ostracism or ridicule. But if the natural process of family life and reproductive activity does 
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not result in pregnancy, the claim regarding assisted reproduction through third part 

intervention necessarily becomes positive obligating the State to ensure facilitation of this 

right through legislation. Though the State has no obligation to fund or provide facilities to 

the willing couples, it does have an obligation to make the legal obligations certain and 

protect weaker parties against exploitation.  

 The Judiciary in India has recognized the reproductive right of humans as a basic right. Vide 

B. K. Parthasarthi v. Government of Andhra Pradesh51, the Andhra Pradesh High Court 

upheld “the right of reproductive autonomy” of an individual as an aspect of his “right to 

privacy” and agreed with the decision of the US Supreme Court in Jack T. Skinner v. State of 

Oklahoma523, which characterised the right to reproduce as “one of the basic civil rights of 

man”.  

 In Javed v. State of Haryana53, though the Supreme Court upheld the two living children 

norm to debar a person from contesting a Panchayati Raj election it abstain from stating that 

the right to procreation is not a basic human right. Now, if reproductive right gets 

constitutional umbrella, surrogacy which allows an infertile couple to exercise that right also 

gets the same constitutional protection.   

 

Judicial response 

 In Baby Manji Yamada vs Union of India & Anr54, the case is concerned with  

production/custody of a child. The Supreme Court of India in this Japanese Baby's case in 

2008 has held that commercial surrogacy is permitted in India with a direction to the 

Legislature to pass an appropriate Law governing surrogacy in India. In Jan Balaz v Union of 

India, the Gujarat High Court conferred Indian citizenship on two twin babies fathered 

through compensated surrogacy by a German national in Anand district. The court observed: 

"We are primarily concerned with the rights of two newborn, innocent babies, much more 

than the rights of the biological parents, surrogate mother, or the donor of the ova. Emotional 

and legal relationship of the babies with the surrogate mother and the donor of the ova is also 

of vital importance." The court considered the surrogacy laws of countries like Ukraine, 

Japan, and the United States. Because India does not offer dual citizenship, he children will 

have to convert to Overseas Citizenship of India if they also hold non-Indian citizenship. 

Balaz, the petitioner, submitted before the Supreme Court that he shall be submitting his 

passports before the Indian Consulate in Berlin. He also agreed that a NGO in Germany shall 

respond back to India on the status of the children and their welfare. The Union of India 
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responded that India shall make all attempts to have the children sent to Germany. German 

authorities have also agreed to reconsider the case if approached by the Indian authorities. In 

May 2010, the Balaz twins were provided the exit and entry documents that allowed them to 

leave India for Germany. The parents agreed to adopt them in Germany according to German 

rules. 

In Israeli gay couple's case55 , the gay couple Yonathan and Omer could not in Israel  adopt 

or have a surrogate mother. They came to Mumbai. Yonathan donated his sperm.Baby 

Evyatar was born. The gay couple took son Evyatar to Israel. Israeli government had required 

them to do a DNA test to prove paternity before the baby's passport and other documents 

were prepared 

Legal regime pertaining to surrogacy in India: 

To address such issues and to regulate surrogacy arrangements, the Government of India has 

taken certain steps including the introduction and implementation of National Guidelines for 

Accreditation, Supervision, and Regulation of Assisted Reproductive Technology (ART) 

Clinics in 2006, and guidelines have been issued by the Indian Council of Medical Research 

(ICMR) under the Ministry of Health and Family Welfare, Government of India56. However, 

till now there is no legal provision dealing directly with surrogacy laws to protect the rights 

and interests of the surrogate mother, the child, or the commissioning parents. Nonetheless, 

Assistant Reproductive Technique (ART) Regulation Bill, 2010576 lays down few guidelines 

which are:- 

1. The process of surrogacy and giving the womb on rent, as it is popularly called is 

completely legal in India. Charging financial reimbursement for carrying the baby of 

an Indian or foreign couple would be absolutely legal. 

2. The bill defines the term ‘couple’ as two people living together and a sexual 

relationship that is legal according to Indian legislation. Since court has already given 

verdict in favor of homosexuality, a gay or lesbian couple can also go for surrogacy 

and it will be termed legal. 

3. The age of surrogate mother has to be 21 to 35. The maximum number of ‘live births’ 

allowed for her would be maximum five, including her own children. The number of 

donations would be not greater than six in the entire lifetime. 

4. In case of single parent opting for surrogacy, the baby will be legitimate child of him 

or her. 
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5. In case the intended parents are engaged in a live-in relationship then the child would 

be legitimate child of both. 

6. Intended couple would bear the complete cost of pregnancy and pay remuneration to 

the surrogate mother. They may sign a contractual obligation under Indian legislation. 

7. In case of the intended couple being a foreign national, they have to submit the 

surrogacy policy of their country and a certificate regarding nationality of the 

surrogate child post birth. They also have to nominate a local guardian to take care of 

surrogate mother during pregnancy. 

8. Government certified ART banks would store complete details of surrogates and 

donors. The certification to ART banks would be given by state boards. This 

independent body would have authority to register, maintain and monitor the 

functioning. 

9. The determination of the sex of baby and ‘selective childbirth through surrogacy’ is 

illegal. 

10. Surrogacy as a medium of pregnancy and childbirth would be considered legal for the 

couples that otherwise, proved to be incapable of giving birth to a child and it is not a 

‘convenient mode’ of having a baby without readiness of bearing pain of pregnancy 

and delivery. 

11. Commercial use of surrogacy for cloning or mass production would be strictly 

prohibited. 
 

Indian Council for Medical Research guidelines 

The Indian Council for Medical Research guidelines for ART clinics and Surrogacy in India:  

The Indian Council of Medical Research Guidelines 

The Indian Council of Medical Research, New Delhi in collaboration with National Academy 

of Medical Sciences, New Delhi had constituted a Committee of Experts from different 

disciplines i.e. gynaecologists, biologists representatives from legal/social/professional 

bodies, representatives from various ART clinics from different parts of the country, to 

formulate the "National Guidelines for accreditation, supervision and regulation of ART 

clinics in India".  

The Code of Practice described in the draft guidelines deals with all those areas, which affect 

the doctors, scientists and patients. Salient features of the draft are as follows: 
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1. The ART Clinic must not be a party to any commercial element in donor programmes 

or in gestational surrogacy. 

2. No ART procedure shall be done without the spouse’s consent. 

3. Sex selection at any stage i.e. both before and after fertilization or abortion of 

embryos of any particular sex should not be permitted except to avoid the risk of 

transmission of a genetic abnormality assessed through genetic testing of biological 

parents or through pre-implantation genetic diagnosis (PGD). 

4. Use of sperm donated by a relative or a known friend of either the wife or the husband 

should not be permitted. It will be the responsibility of the ART clinic to obtain sperm 

from appropriate banks. 

5. The committee has recommended accepting semen only from Semen Bank and not 

from the individual. Hence it has also been recommended that Semen Bank should be 

an independent organization, if set up by an ART clinic it must operate as a separate 

identity. 

6. No relative or a person known to the couple may act as surrogate. 

7. Surrogacy by assisted conception should normally be considered only for patients for 

whom it would be physically or medically impossible/undesirable to carry a baby to term. 

8. The genetic (Biological) parents must adopt a child born through surrogacy. 

9. After a specific consent, the embryos may be stored for five years and stored embryos 

may be used either for other couples or for research after taking the consent of the 

couple to whom the embryos belongs. 

10. The sale or transfer of human embryos or any part thereof, or of gametes in any form 

and in way that is directly or indirectly to any party outside the country must be prohibited. 

11. Human cloning for delivering replicas must be banned. 

12. Stem cell cloning and research on embryos (less than 15 days old) needs to be encouraged. 

13. A child born through ART should be presumed to be the legitimate child to the 

couple, born within wedlock and all the attendant rights of parentage, support and 

inheritance. 

14. Though there is no legal bar on an unmarried or single woman going for AID 

(Artificial insemination with donor), however it is universally recommended that AID 

should be performed only on married woman and that, too, with the written consent of 

her husband. 
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15. There is an urgent need to have infertility treated like any other disease the expense of 

dealing which by authorised ART clinics should be reimbursable e.g. by the 

Government or other employer or by the health insurance company, but for one child only 

16. Law Commission of India Recommendations: 

The Law Commission of India in its 228th report submitted to Union Minister of Law and 

justice recommended for Legislation to regulate Assisted Reproductive Technology Clinics 

as well as Rights and Obligations of Parties to a Surrogacy. There are altogether nine 

recommendations proposed by the Law commission which is as under: 

1) Surrogacy arrangement will continue to be governed by contract amongst parties, which 

will contain all the terms requiring consent of surrogate mother to bear child, agreement of 

her husband and other family members for the same, medical procedures of artificial 

insemination, reimbursement of all reasonable expenses for carrying child to full term, 

willingness to hand over the child born to the commissioning parent(s), etc. But such an 

arrangement should not be for commercial purposes. 

2) A surrogacy arrangement should provide for financial support for surrogate child in the 

event of death of the commissioning couple or individual before deliver of the child, or 

divorce between the intended parents and subsequent willingness of none to take delivery of 

the child. 

3) A surrogacy contract should necessarily take care of life insurance cover for surrogate 

mother. One of the intended parents should be donor as well, because the bond of love and 

affection with a child primarily emanates from biological relationship. Also, the chances of 

various kinds of child abuse, which have been noticed in cases of adoptions, will be reduced. 

In case the intended parent is single, he or she should be a donor to be able to have a 

surrogate child. Otherwise, adoption is the way to have a child which is resorted to if 

biological (natural) parents and adoptive parents are different. 

5) Legislation itself should recognize a surrogate child to be the legitimate child of the 

commissioning parent(s) without there being any need for adoption or even declaration of 

guardian. 

6) The birth certificate of the surrogate child should contain the name(s) of the 

Commissioning parent(s) only. 

7) Right to privacy of donor as well as surrogate mother should be protected. 

8) Sex-selective surrogacy should be prohibited. 

9) Cases of abortions should be governed by the Medical termination of Pregnancy Act 1971 only. 
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CONCLUSION 

God gave mankind the ability to discover and apply all kinds of technological innovations. It 

does not follow that the mankind has the responsibility to use every bit of technology that has 

been discovered. The need for uniform ethical guidelines for research on human subjects is 

universally recognized. Infact it has acquired a new sense of urgency as the critical issues in 

the area of this research have become acute. On one hand, there is need to respond to 

legitimate public concern, and on the ther, there is need to appreciate and encourage and not 

unduly deter new scientific innovations for the benefits of mankind. The guidelines can be 

neither exhaustive nor static. They need to be updated, consistent with the speed of changes 

in science and technology58.  In India, surrogacy is purely a contractual understanding 

between the parties so care has to be taken while drafting agreement so that it does not violate 

any of the laws like, e.g., points to be taken into consideration why does the intended parents 

opt for surrogacy, particulars of the surrogate, type of surrogacy, mentioning about paternity 

in the agreement, the creation of registry for biological father of children in an adoption 

cases, rules set forth on how and when genetic testing can be done to determine paternity, 

compensation clause, unexpected mishappening to the surrogate mother, child’s custody, 

regarding the jurisdiction for the disputes arising out of agreement. Indian government has 

drafted legislation in 2008 and finally framed an ART regulation draft bill 2010. The bill is 

still pending and not presented in the parliament. The proposed law needs proper discussion 

and debate in the context of legal, social and medical aspects. It is concluded that the 

government must seriously consider enacting a law to regulate surrogacy in India in order to 

protect and guide couples seeking such options. Without a foolproof legal framework 

implementation couples will invariably be misled and the surrogates exploited. 
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